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MVEMORANDUM OPI NI ON

HOLMES, Judge: Section 6404(e) of the Code! gives the

Comm ssi oner power to abate interest that has accrued on unpaid

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code; Rule references are to the Tax Court
Rul es of Practice and Procedure; Constitution references are to
the Constitution of the United States.
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taxes. In 1996, Congress anended the section to all ow abat enment
nore often, but nade the amendnent effective only for interest
accruing on tax deficiencies or paynents for tax years begi nning
after the date of enactnent--July 30, 1996. Petitioner, Charles
Durham was under audit for his 1992-94 tax years when the
amendnent was enacted. He wants to take advantage of the
amendnent’s ternms, and so challenges the constitutionality of its
effective date. The case cones to us on cross-notions for
summary judgnent.

Backgr ound

Before the 1996 amendnent, the Conm ssioner could abate
i nterest under section 6404(e) only when interest had accrued
because of an I RS enployee’'s error or delay in performng a

“mnisterial act.” Sec. 6404(e) (1994) (“old section 6404(e)”);

see Wodral v. Comm ssioner, 112 T.C. 19, 24-25 (1999). But
“mnisterial act” was narrowmy defined as “a procedural or
mechani cal act that does not involve the exercise of judgnment or
di scretion....” Proced. & Adm n. Regs., sec. 301.6404-2T(b)(2),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,
1987).2 This definition captured only such bureaucratic snafus
as delays in transferring a case between offices or in issuing an

al ready agreed-upon notice of deficiency. [d. Exanples (1) and

(2).

2 The identical definition carried over to the final
regulations in effect for tax years comencing after July 30,
1996. Proced. & Adm n. Regs., sec. 301.6404-2(b)(2).
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Congress cane to think that other sorts of delays called for

relief fromthe relentless accrual of interest. The 1996

anendnent (“new section 6404(e)”) therefore enpowered the

Commi ssioner to abate interest caused by any “unreasonable error

or delay by an officer or enployee of the Internal Revenue

Service * * * in performing a mnisterial or managerial act.”

Taxpayer Bill of Rights 2, Pub. L. 104-168, sec. 301, 110 Stat.
1452, 1457 (1996) (enphases added). “Managerial” acts include
such m stakes as “the tenporary or permanent |oss of records”
and, nore generally, mstakes in the “exercise of judgnent or
di scretion relating to managenent of personnel.” Proced. &
Adm n. Regs., sec. 301.6404-2(b)(1).

Petitioner’s problenms began in April 1995, when the IRS
started to audit his 1992 tax return. The IRS |ater expanded the
audit to his 1993 and 1994 returns. The audit went slowy: in
January 1996, the IRS reassigned the first revenue agent working
on this case to other matters and didn't put a second agent on it
until May 1996. A year later, the case went to the IRS s Appeal s
O fice. The Appeals officer concluded that the audit needed
additional work and returned the case to the district office in
Novenber 1997, where it went into suspended ani mati on.

Respondent bl anmes this on petitioner’s attorney, and petitioner
bl anes it on respondent’s personnel assignnents and m shandling

of files. Wrk finally resuned in early 1999, and the parties
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cl osed the case in March 1999 with petitioner’s agreeing to the
assessnment and col l ection of deficiencies for 1992-94.

In Cctober 1999, petitioner asked respondent to abate at
| east part of the accrued interest, citing respondent’s delays in
handl i ng the case. Respondent issued his final determ nation in
August 2001. It conpletely disallowed petitioner’s request, and
this appeal followed.

Petitioner has at all relevant tines been a resident of
Tennessee, and this case was originally set to be tried in
Knoxville. Before trial, however, both parties noved for sunmmary
judgnent. Respondent’s notion was sinple: Petitioner’s
all egations of IRS errors all involved “managerial” acts.

Proced. & Adm n. Regs., sec. 301.6404-2(b)(1). Section 6404(e)
al l ows respondent to abate interest for delays caused by
manageri al acts, but only for tax years after 1996. The years
i nvol ved here were 1992-94. Therefore, respondent coul d not
abate interest.

Petitioner’s notion agrees with respondent’s, right up to
the “therefore”. He argues that the effective date in the
statute is trunped by the Constitution, whose guarantees of equal
protection make an effective date based on when a tax year

comrenced, rather than when I RS m sfeasance occurred,



unconstitutional. He concedes, as he stated in his last filing
with the Court, that “if the effective date . . . was Congress’
intent and does not violate Petitioner’s constitutional rights,
then the acts taken by Respondent would be within the statutory
authority.”

The parties thus agree that, for purposes of these notions,
del ays occurred in respondent’s handling of the case, and those
del ays were due to “managerial” acts. The parties al so agree
that petitioner would not be entitled to an abatenment of interest
under ol d section 6404(e), but woul d be under new section
6404(e). We therefore need not untangle the parties’
contradictory positions on who and what caused how much del ay;
and the case is ripe for decision on this disputed, and

apparently novel, |egal issue.?

3 Petitioner’s concession also frees us of having to anal yze
whet her some of the delay was the result of what we m ght
consider mnisterial acts under the old tenporary regul ati ons.
See Palihnich v. Comm ssioner, T.C. Meno. 2003-297 (IRS s 11-
year failure to process anended returns after |osing them was
“mnisterial act” under sec. 301.6404-2T(b)(1), Tenporary Proced.
& Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987)).




- 6 -

Di scussi on

Al t hough petitioner makes passing efforts to argue that the
effective date doesn’t nmean what it says* or fails to correctly
reflect Congress’s intent,® his main argunent is grounded in
equal protection law.® He contends that all victins of
managerial errors conmtted after July 30, 1996 should be treated
equal ly; and that Congress, by applying new section 6404(e)'s

i nterest abatenent provisions only to tax years beginning after

4 He suggests that the effective date provision was an
oversi ght by Congress that is capable of judicial revision.
However, we note that new section 6404(e)'s effective date is but
one of many in that section of Taxpayer Bill of R ghts 2--notably
i ncluding the one governing the right to judicial review
(formerly section 6404(g), now section 6404(h)), Pub. L. 104-168
sec. 302 (effective date based on tine of request for interest
abatenent). Even if we had a general power of judicial
correction, this close proximty of different effective dates
shows that Congress did pay attention to such provisions and was
capabl e of making a different choice if it had w shed.

> Petitioner argues that applying the effective date as
witten would thwart Congress’s clearly expressed intent that
t axpayers not suffer the ill effects of bureaucratic gaffes by
the IRS. But his only evidence of this intent is a quote that
t he purpose of anmendi ng section 6404 was “to provide for
i ncreased protections of taxpayer rights in complying with the
Internal Revenue Code . . . .” H Rept. 104-506 at 22 (1996),
1996-3 C.B. 49, 70. So general a statement of |egislative
purpose is insufficient to overcone the plain nmeaning of the
amendnent’s effective date.

® The Due Process O ause of the Fifth Anendnent provides
guar ant ees agai nst the Federal Governnent that are essentially
identical to those provided against the States by the Fourteenth
Amendnent’ s Equal Protection Clause. Bolling v. Sharpe, 347 U S
497, 499 (1954).
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that date, unfairly discrimnated between two cl asses of
simlarly situated taxpayers.

He asks us to inagine two taxpayers, A and B. A has a
deficiency for the 1996 tax year, and B has one for the 1997 tax
year. A and B are dealing wth the sane I RS agent, who while
handling their cases is sent for a prolonged bout of training
(clearly a managerial act) that causes unreasonabl e delays in the
resolution of both cases. |If the effective date of new section
6404(e) is constitutional, however, only B would be all owed an
i nterest abatenent, despite A and B's both being in apparently
identical predicanments. Petitioner contends that no justifica-
tion exists for this disparate treatnent.

Petitioner faces daunting odds, though, because such fine
distinctions are common in the law, and particularly common in
tax law. Courts have long held that “[l]egislatures have
especially broad latitude in creating classifications and

distinctions in tax statutes.” Regan v. Taxation Wth

Representation of Wash., 461 U S. 540, 547 (1983). And the

burden is on the taxpayer to negate “every concei vabl e basis
whi ch m ght support it.” 1d. at 547-548.

This judicial deference flows froma recognition that--as a
practical matter--Congress will often have to draw distinctions

bet ween different taxpayers who seemin sone ways to be in
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simlar positions. “No schene of taxation, whether the tax is

i nposed on property, incone, or purchases of goods and services,
has yet been devised which is free of all discrimnatory inpact.”

San Antonio Indep. Sch. Dist. v. Rodriquez, 411 U S. 1, 42

(1973). As with laws granting econom c benefits, draw ng dis-
tinctions “inevitably requires that sonme persons who have an
al nost equally strong claimto favored treatnment be placed on

different sides of the [sane] line . . . .” ECCv. Beach Com

nuni cations, Inc., 508 U S. 307, 315-316 (1993).7 Yet courts

have repeatedly held that these distinctions do not violate the
Constitution s guarantee of equal protection. Instead they re-
flect Congress’s exercise of its legitimte prerogative to enact
laws with an eye to their practical adm nistration and cost to
the fisc.

Petitioner’s argunment is thus defective inits inplicit
prem se that distinctions drawn in tax |legislation be entirely
logical. This is not to say that Congress has unbridl ed

authority to selectively tax the citizenry, but only that courts

"1t mght be possible to review new section 6404(e)’s
constitutionality under precedents involving the granting of
econom ¢ benefits, instead of those inposing a tax. But this
woul d have little inpact on the analysis, and none on the result.
Utimtely, both “econom c benefit” cases and tax classification
cases are subject to “rational basis” review See, e.g., NY.
Rapid Transit Corp. v. Gty of New York, 303 U S. 573, 578
(1938).
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wi || uphold classifications in tax legislation if they have any
rational basis--unless they inpinge a fundanental right or use a

suspect classification. See HamlIton v. Conm ssioner, 68 T.C

603, 606 (1977). If this case featured one of those classifica-
tions, it would trigger a different kind of scrutiny. As the
Suprene Court noted in Regan, “The case would be different if
Congress were to discrimnate invidiously in its subsidies in
such a way as to aimat the suppression of dangerous ideas”
(internal citations omtted). 461 U S. at 548. See al so Hooper

v. Bernalillo County Assessor, 472 U.S. 612, 623 (1985) (greater

scrutiny may be required when tax distinctions are made on the
basi s of durational residence requirenents).

Petitioner does not argue that Congress was inpinging on any
fundanental right or making any suspect classification, but only
t hat new section 6404(e)'s effective date |acks any rational
basis. And although petitioner’s is the first challenge to the
constitutionality of this particular part of the Code, history
shows that few “rational basis” chall enges succeed--the deference
courts pay to |legislatures when reviewi ng any statute for a
rati onal basis being a “paradigmof judicial restraint,” Beach

Conmuni cations, 508 U S. at 314. Wiile there are even tax | aws

struck down under rational basis review, e.g., Allegheny

Pittsburgh Coal Co. v. County Commn. of Wbster County, 488 U. S.
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336 (1989), petitioner’s problemis that any rational basis--
whet her articul ated by Congress or hypot hesized by a court--wll
suffice.?®

One obvious rational basis for new section 6404(e)’s
effective date is sinple adm nistrative conveni ence. In enacting
new section 6404(e), Congress needed to define the situations
that woul d and woul d not be subject to its provisions. Taking
into account that income taxes are |levied on an annual basis, it
was rational for Congress to restrict the amendnent’s application
by tax year, limted to liabilities for tax years beginning after
the date of enactnent and so giving the IRS sone tinme to adjust
its own adm nistrative routine at a |l ower cost to the Governnent.
Consi derations of adm nistrative conveni ence have | ong been
recogni zed as a valid reason for legislative line drawing. See

N.Y. Rapid Transit, 303 U. S. at 580-581; Carnichael v. S. Coal &

Coke Co., 301 U. S. 495, 511 (1937). W need not, indeed we nust
not, engage in judicial second-guessing of such a |legislative

decision: “The fact that another reasonable classification or

8 Courts have traditionally granted even greater deference
to distinctions drawn by tax |laws than they have to distinctions
drawn by laws in other “rational basis” areas. See, e.g., Kelso,
“Equal Protection After the Rational Basis Era: 1Is it Tinme to
Reassess the Current Standards of Review?”, 4 U Pa. J. Const. L
225, 230-231 (2002) (recognizing that there exists a “second-
order” rational review nore stringent than the one applied in
Al | egheny Pittsburgh Coal).
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even nore reasonable classification exists does not render
viol ati ve of due process the classification Congress has chosen.”
Ham lton, 68 T.C. at 608. Because we cannot say that new section

6404(e)'s effective date is without a rational basis,

An order and decision will be

entered granting respondent’s, and

denyi ng petitioner’s, notion

for summary judgnent.




